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 1.  TIME:  9:00   CASE#: MSC11-02417 
CASE NAME: CA FAIR PLAN ASSOC VS GARNES 
HEARING ON MOTION TO/FOR ATTNY FEES FILED BY MARLENE GARNES 
* TENTATIVE RULING: * 
 
Hearing has been continued to 6/7/18 at 9:00 a.m. in Department 33.  In addition, the 6/1/18 
CMC is continued to 6/17/18 also.  

 

  

 2.  TIME:  9:00   CASE#: MSC15-01803 
CASE NAME: SANCHEZ V WINCO 
HEARING ON MOTION TO/FOR DISMISS PURSUANT TO CCP 583.420 FILED 
BY WINCO FOODS INC. 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 

 

  

 3.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR IN THE ALTERNATIVE 
ADJUDICATION FILED BY ANTIOCH UNIFIED HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

Defendant Antioch Unified School District’s motion for summary judgment is denied. 

Defendant’s motion for summary adjudication is denied as to cause of action three and granted 

as to cause of action four. 

In his opposition, Plaintiff states that he dismisses the allegations relating to negligence 

per se. The Court understands this to mean that Plaintiff dismisses the fourth cause of action as 

that cause of action appears to based solely on a negligence per se argument. 

Without the fourth cause of action, the Antioch Defendant is only sued in cause of action 

three. Therefore, this Court must decide whether summary judgment is appropriate based solely 

on cause of action three.  

 Defendant argues that the assumption of risk defense applies. As explained in the 

companion ruling, Defendant shifted the burden by showing that football has inherent risks, but 

failed to shift the burden on whether Defendant did anything to increase those risks. Therefore, 

Defendant cannot obtain judgment based on the assumption of risk defense.  

As to cause of action three, Defendant argues that Plaintiff cannot prove negligence per 

se. “Evidence Code section 669 creates a presumption of negligence from the violation of a 

statute or ordinance. There are four "basic facts" which must be shown for this presumption to 
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apply: (1) the violation; (2) the violation as a proximate cause of the injury; (3) an injury resulting 

from an occurrence of the nature which the statute was designed to prevent; and (4) the injured 

party being a member of the class of persons for whose protection the statute was adopted. 

[Citation.]” (Salinero v. Pon (1981) 124 Cal.App.3d 120, 134.) 

Here, Defendant has shifted the burden on the negligence per se issue by showing that 

both Evidence Code §35179.5 and the applicable North Coast Section, California Interscholastic 

Federation (NCS) rules were not created to protect students from knee injuries. Instead, 

Evidence Code §35179.5 was created to protect students from concussions. (See Assembly Bill 

No. 2127 (2013-2014 Reg. Sess.) §1).) And the applicable NCS rules were created to prevent 

unfair competition between schools. (Lemon Declaration ¶5; although Plaintiff disputes this 

statement, he did not offer admissible evidence that disputes why the rules were created.) On 

both these points, Defendant has shifted the burden and Plaintiff has not provided evidence that 

creates a triable issue of material fact.  

The problem for Defendant is that cause of action three is not based solely on 

negligence per se, but alleges that the Defendant’s scheduling of the practice/scrimmage 

breached its duty of care to Plaintiff. Defendant did not attempt to show that this alleged conduct 

was not negligent. Nor did Defendant show that Plaintiff cannot prove negligence under the 

facts alleged in cause of action three. By arguing solely about negligence per se Defendant has 

failed to show that Plaintiff cannot prove a claim for negligence in any method and therefore, 

Defendant has not shifted the burden on whether Plaintiff can prove a claim for negligence.  

Finally, Defendant argues that it is immune under Government Code §815.2 and 20 

U.S.C. §7946. Government Code §815.2 states that a public entity is not liable for injury 

resulting from an act or omission of its employee where the employee would be immune from 

liability. Defendant argues that it is immune under section 815.2 because its employees are 

immune under 20 U.S.C. §7946.  

Section 7946 states that teachers are not liable for their conduct under certain situations. 

There are five items that must be met in order for a teacher to be immune from liability. One of 

those items is that the actions by the teacher must be “in furtherance of efforts to control, 

discipline, expel, or suspend a student or maintain order or control in the classroom or school.” 

(20 U.S.C. §7946(a)(2).) Defendant has not shown that scheduling a football practice or 

scrimmage with another school (whichever the case may be) is an act in furtherance of efforts to 

control, discipline, expel, or suspend a student or maintain order or control in the classroom or 

school. Therefore, Defendant has not shifted the burden by showing 20 U.S.C. §7946 applies. 

Defendant’s reliance on Haley v. Bennett (Mo.Ct.App. 2016) 489 S.W.3d 288 is 

misplaced because in Haley the court ruled on immunity under state law and specifically did “not 

address the defense of immunity under the Coverdell Act [20 U.S.C. 6731, et seq].” (Id. at 294.) 

In C.B. v. Sonora Sch. Dist. (E.D.Cal. 2009) 691 F.Supp.2d 1123 the court found that a teacher 

who called the police when a student refused to follow instructions was immune from negligence 

liability under the under the Paul D. Coverdell Teacher Protection Act of 2001 (previously 
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located at 20 U.S.C. 6731, et seq.). Although more on point, C.B. is also distinguishable 

because in that case there the teacher called the police after a student refused to follow 

instructions, which seems to clearly meet the requirements of section 7946(a)(2).  

Defendant included several objections to Plaintiff’s evidence. Since the Court’s ruling is 

based on Defendant’s failure to shift the burden, the Court need not rule on Defendant’s 

objections because they were not material to the disposition of the motion. (Code of Civil 

Procedure §437c(q).)  

 

  

 4.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY CLAYTON VALLEY 
CHARTER HIGH SCHOOL, TIM MURPHY, TOM SPARKS 
* TENTATIVE RULING: * 
 
 

Defendants Clayton Valley Charter High School, Tim Murphy and Tom Sparks’ motion 

for summary judgment is denied.  

Assumption of Risk 

The discussion in this section applies to both the Clayton Valley Defendants and to 

Antioch Unified School District.  

In a motion for summary judgment, the defendant has the burden of proof in showing 

that the affirmative defense of primary assumption of risk applies. “When a defendant moves for 

summary judgment on the basis of implied assumption of the risk, he or she has the burden of 

establishing the plaintiff's primary assumption of the risk by demonstrating that the defendant 

owed no legal duty to the plaintiff to prevent the harm of which the plaintiff complains.” (Freeman 

v. Hale (1994) 30 Cal.App.4th 1388, 1395.) When a plaintiff alleges that “the defendant's 

conduct increased the inherent risks of a sport, summary judgment on primary assumption of 

risk grounds is unavailable unless the defendant disproves the theory or establishes a lack of 

causation. [Citation.]” (Huff v. Wilkins (2006) 138 Cal.App.4th 732, 740; see also Westlye v. 

Look Sports, Inc. (1993) 17 Cal.App.4th 1715, 1738 [explaining that when a contract is raised as 

an affirmative defense, the defendant does not need to address unconscionability of that 

contract, which is a defense to a defense, in order to shift the burden unless unconscionability 

was alleged in the complaint.].) 

Plaintiff cites to Luna v. Vela (2008) 169 Cal.App.4th 102, 112 to argue that Defendants 

were required, but failed, to shift the burden on whether Defendants’ conduct increased the risk 

of harm to Plaintiff. In Luna, the court stated that because the defendant had “moved for 

summary judgment on the issue of duty, it was his burden to establish…” that there was an 

inherent risk in the activity and also that he did increase the risk of harm. (Luna, supra, 169 
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Cal.App.4th at 112.) It is not clear whether the plaintiff in Luna alleged that the defendant had 

increased the risk inherent in the activity. Luna cited several cases for support of this burden 

shifting rule. Those cases make clear that the defendant needs to show that its conduct did not 

increase the risk inherent in the activity when the complaint includes allegations of an increased 

risk of harm.  

In Distefano v. Forester (2001) 85 Cal.App.4th 1249 the plaintiff had not pleaded 

intentional or reckless conduct, but only alleged negligence. The court found that defendant had 

shifted the burden by showing that motor vehicle collisions were an inherent risk of the sport of 

off-roading. (Id. at 1264.) It was not clear what the plaintiff in Huff had alleged regarding an 

increased risk of harm, but language in Huff shows that the Court thought the increased risk of 

harm was an issue when alleged by the plaintiff. (Huff, supra, 138 Cal.App.4th at 740.) Finally, 

in Vine v. Bear Valley Ski Co. (2004) 118 Cal.App.4th 577, 591 the plaintiff had alleged that 

defendant’s jump “constituted a dangerous and defective condition, likely to cause persons 

using the jump to injure themselves, and increasing the risks to snowboarders such as plaintiff 

over and above those inherent in the sport.” The court held that the defendant had not shifted 

the burden when it failed to show the jump did not increase the inherent risks of snowboard 

jumping or that whatever defects in the jump were included in those risks. (Id. at 591.)  

In his negligence cause of action against the Clayton Valley Defendants, Plaintiff alleges 

that he was injured during “a full contact football game which was played before the full contact 

games were allowed to be played, in violation of North Coast Section (NCS) and California 

Interscholastic Federation (CIF) regulations…” (Comp. page 4.) In the third cause of action 

against the Antioch Defendant, Plaintiff incorporated the previous allegations and also alleged 

that the defendants breached their duty to Plaintiff by scheduling and playing a full contact 

football game. (Comp. page 6.) The complaint does not actually state that the defendants’ 

conduct increased the inherent risks of football, but it is clear from the complaint that Plaintiff is 

claiming that his injury occurred because of the scheduling and playing of a full contact game. 

Therefore, in order to shift the burden, the defendants must show (1) that Plaintiff’s injury was a 

result of the inherent risks of football and (2) that holding a full contact scrimmage did not 

increase the risk of injury to Plaintiff.  

Defendants have met their burden on the first issue. Plaintiff suffered a knee injury when 

another football player tackled him. Playing and practicing football has inherent risk, which 

include receiving a knee injury when another player tackles you. (See Knight v. Jewett (1992) 3 

Cal.4th 296; Fortier v. Los Rios Community College Dist. (1996) 45 Cal.App.4th 430.)  

It does not matter that Clayton Valley’s head coach assured Plaintiff that he would be 

safe playing football. (See, Avila v. Citrus Community College Dist. (2006) 38 Cal.4th 148, 161 

[“[A] court need not ask what risks a particular plaintiff subjectively knew of and chose to 

encounter, but instead must evaluate the fundamental nature of the sport and the defendant's 

role in or relationship to that sport in order to determine whether the defendant owes a duty to 
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protect a plaintiff from the particular risk of harm.”]; see also Foltz v. Johnson (2017) 16 

Cal.App.5th 647, 654-655.)  

Defendants, however, failed to meet their burden on the second issue. The Clayton 

Valley Defendants argue that Defendants’ scheduling of the practice did not intentionally injure 

Plaintiff or constitute reckless, injury-increasing conduct. They did not, however, provide any 

specific undisputed facts to support this argument. The Antioch Defendant also argued Plaintiff 

did not allege that Antioch increased the risk inherent in football. However, Antioch does not 

explain why Plaintiff’s allegations relating to scheduling the football practice or scrimmage 

cannot – as a matter of law – be used to show that Antioch increased the risk of injury to 

Plaintiff. Therefore, all Defendants failed to shift the burden on this issue.  

Antioch makes an interesting argument in their reply papers about the risk of a football 

scrimmage or practice being the same because full-contact was permitted in both 

circumstances. This argument was not properly raised in the moving papers and it would be 

unfair to the Plaintiff for the Court to consider this argument in the reply.  

Waiver and Release 

Defendants argue that Plaintiff’s claims are barred because Plaintiff’s mother signed a 

form that released the Defendants from all negligent conduct. The parties agree that Plaintiff’s 

mother signed the Athletic Activity Clearance form, which included a section titled Waiver of 

Liability and Release. (Scott Decl. Ex. D attached as an Exhibit to the October 2015 letter.) The 

parties disagree about whether Plaintiff’s mother consented to release Defendants from liability 

for all negligent conduct, which would bar Plaintiff’s negligence claims. 

“In order for a release of liability to be held enforceable against a plaintiff, it ‘must be 

clear, unambiguous and explicit in expressing the intent of the parties’ [citation]; the act of 

negligence that results in injury to the releasee must be reasonably related to the object 

or  purpose for which the release is given [citation]; and the release cannot contravene public 

policy [citation]. A release need not be perfect to be enforceable. [Citations.]” (Sweat v. Big Time 

Auto Racing, Inc. (2004) 117 Cal.App.4th 1301, 1304-1305; see also, Cohen v. Five Brooks 

Stable (2008) 159 Cal.App.4th 1476, 1485.) “California courts require a high degree of clarity 

and specificity in a Release in order to find that it relieves a party from liability for its own 

negligence. The release must ‘clearly, explicitly and comprehensibly set forth to an ordinary 

person untrained in the law that the intent and effect of the document is to release his claims for 

his own personal injuries and to indemnify the defendants from and against liability to others 

which might occur in the future as a proximate result of the negligence of [the] defendants … .’ 

[Citations.]” (Cohen, supra, 159 Cal.App.4th at 1488 (emphasis original).)  

The Release states in part as follows: 

…I, the undersigned, hereby release and discharge Clayton Valley Charter High 

School, its officers, employees, agents, servants and volunteers (herein 
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collectively referred to as CVCHS) from any and all liability arising out of or in 

connection with the above-described activity of all liabilities associated with any 

and all claims related to such activity that may be filed on behalf of, or for, the 

above-named minor/student. For the purposes of this agreement, liability is 

defined as all claims, demands, losses, causes of action, suits or judgments of 

any and every kind that occurs during the above described activity and that 

results from any cause including the active or passive conduct and/or negligence 

of CVHS or its staff and personnel.  

… This release and waiver as set forth in the above paragraph shall also apply to 

all conduct and any resulting injury or death that occurs thereby in whole or in 

part from any cause whatsoever.  

…I HAVE GIVEN UP SUBSTANTIAL RIGHTS FOR MYSELF AND THE NAMED 

MINOR/STUDENT…. 

 

The Court finds that the Release does not clearly, explicitly and comprehensibly set forth 

to an ordinary person untrained in the law that the intent and effect of the document is to release 

Plaintiff’s claims for personal injuries as a result of the Defendants’ negligence. Although the 

Release can be read to be a waiver of Plaintiff’s right to sue for negligence, such a reading 

requires a careful analysis of the Release. It cannot be said that the Release clearly sets forth to 

an ordinary person untrained in the law that Plaintiff’s mother is giving up Plaintiff’s right to sue 

for personal injuries if those occurred due to the negligence of the Defendants.  

In contrast to the convoluted language in the Release here, Cohen offers an example of 

a clear release, “ ‘I VOLUNTARILY ASSUME ALL RISK, KNOWN AND UNKNOWN, OF 

INJURIES, HOWEVER CAUSED, EVEN IF CAUSED IN WHOLE OR IN PART BY THE 

ACTION, INACTION, OR NEGLIGENCE OF THE RELEASED PARTIES TO THE FULLEST 

EXTENT ALLOWED BY LAW.’ (Boldface omitted.) [Citation.]” (Cohen, supra,159 Cal.App.4th at 

1490, fn. 4.) Defendants are not required to prepare a release exactly like the example in 

Cohen. However, Defendants are required to make it clear what rights a person is giving up and 

under what circumstances. In an attempt to cover all eventualities, the Release ends up being 

too confusing for this Court to find that Plaintiff’s mother intended to release Plaintiff’s 

negligence claims.  

Therefore, the Defendants have not shifted the burden on this issue.  

The Court also notes that Plaintiff’s argument that his mother could not sign the release 

and bind Plaintiff to its terms fails. (See, e.g. Eriksson v. Nunnink (2015) 233 Cal.App.4th 708, 

721.) In addition, Plaintiff’s argument that his mother signed the release because she was 

misled by an email from the team mom fails. Plaintiff’s evidence on this point is insufficient to 
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create a triable issue as to whether Plaintiff’s mother signed the Release though fraud or 

misrepresentation. (See, Frusetta v. Hauben (1990) 217 Cal.App.3d 551, 556.)  

Negligence Per Se  

Defendants argue that Plaintiff cannot prevail on his claim for negligence per se. Plaintiff 

does not oppose this argument. Therefore it appears that Defendants can prevail on the fourth 

cause of action, however, prevailing on only the fourth cause of action does not entitle 

Defendants to summary judgment of Plaintiff’s complaint.  

Immunity  

Defendants’ immunity argument under 20 U.S.C. §7946 fails because they have not 

shown that scheduling a football practice or scrimmage with another school is an act in 

furtherance of efforts to control, discipline, expel, or suspend a student or maintain order or 

control in the classroom or school. For further analysis, see the Court’s ruling on defendant 

Antioch Unified School District’s motion.  

Other Matters 

Defendants included several objections to Plaintiff’s evidence. Since the Court’s ruling is 

based on Defendants’ failure to shift the burden, the Court need not rule on Defendants’ 

objections because they were not material to the disposition of the motion. (Code of Civil 

Procedure §437c(q).)  

Both Plaintiff and the Clayton Valley Defendants failed to provide tabs for their exhibits 

as required by Local Rule 3.42(3) and California Rules of Court, Rule 3.1110(f). In addition, 

Plaintiff attempted to make evidentiary objections by stating including them in his response to 

the defendants’ separate statements. Plaintiff failed, however, to submit objections to evidence 

in compliance with California Rules of Court, Rule 3.1354.  

 

  

 5.  TIME:  9:00   CASE#: MSC16-00876 
CASE NAME: BRICK VS. CLAYTON VALLEY CHS 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 
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 6.  TIME:  9:00   CASE#: MSC16-01863 
CASE NAME: CORADO VS BALLESTEROS 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 Appear. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-02113 
CASE NAME: FLOWERS VS. CITY OF RICHMOND 
HEARING ON MOTION TO ENFORCE SETTLEMENT AND REQUEST FOR SANCTIONS 
FILED BY JAMES FLOWERS 
* TENTATIVE RULING: * 
 
 Insofar as plaintiff seeks to enforce the terms of the settlement agreement, the Court 
assumes that plaintiff’s motion is now moot.  On March 20, 2018, plaintiff filed a request for 
dismissal of defendant Jose Padilla, with prejudice.  Insofar as plaintiff seeks monetary 
sanctions, the motion is denied. 
 
 First, there appear to have been genuine issues with regard to (1) the MediCal lien, 
and (2) the language of the mutual release.  While the resulting delay was no doubt frustrating, 
the Court does not see evidence of bad faith. 
 
 Second, plaintiff has failed to offer any argument as to what the legal basis would be for 
awarding sanctions.  Plaintiff has not complied with the ‘safe harbor’ provisions of Code of Civil 
Procedure section 128.7, which are also applicable to a motion for sanctions under section 
128.5.  (Nutrition Distribution, LLC v. Southern SARMs, Inc. (2018) 20 Cal.App.5th 117, 120 
[“a 21-day waiting period applies to a motion for sanctions under section 128.5”].) 
 
 Finally, plaintiff’s attorney has failed to adequately document the amount of attorney fees 
that could be fairly attributable to delay.  Discussions concerning the amount of the MediCal lien, 
discussions with annuity brokers, and negotiations over the language of the settlement 
documentation in a high-dollar settlement — all would likely occur even in the absence of 
unreasonable delay.  (See, Kirby Dec., ¶ 17.) 
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 8.  TIME:  9:00   CASE#: MSC17-00138 
CASE NAME: GRILHO VS BART 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY SAN FRANCISCO 
BAY AREA RAPID TRANSIT DISTRI 
* TENTATIVE RULING: * 
 
BART says the Court could grant summary judgment on any of three grounds. First, it says the 
relevant condition is not a dangerous condition within the meaning of Government Code section 
830.2. Second, it says plaintiff Maria Grilho did not exercise due care, precluding recovery. Last, 
it says the allegedly dangerous condition was open and obvious. 

Dangerous Condition 

To prevail on her dangerous condition cause of action, Government Code § 835, the relevant 
jury instruction, and prevailing authority require Grilho to prove each of the following: 

1. That BART owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 

3. That the dangerous condition created a reasonably foreseeable risk of the kind of injury 
that occurred; 

4. That negligent or wrongful conduct of BART’s employee acting within the scope of his or 
her employment created the dangerous condition or that BART had notice of the 
dangerous condition for a long enough time to have protected against it; 

5. That Grilho was harmed; and 

6. That the dangerous condition was a substantial factor in causing Grilho’s harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial, or insignificant) risk of injury when such property … is used 
with due care in a manner in which it is reasonably foreseeable that it will be used.” Gov. Code. 
section 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131. 

The existence of a dangerous condition is ordinarily a question of fact. It may be resolved as a 
matter of law only if reasonable minds can come to only one conclusion. Zelig v. County of Los 
Angeles (2003) 27 Cal.4th 1112, 1133. 

BART contends that any dangerous condition was minor, trivial, or insignificant as a matter of 
law. 

For this contention, BART primarily relies on Fielder v. City of Glendale (1977) 71 Cal.App.3d 
719. In Fielder, the court held that a sidewalk depression measuring no more than one inch, 
without more, was not a dangerous condition as a matter of law. That is, reasonable minds 
could come to only one conclusion. Id. at p. 734. Fielder reached its result relying on cases like 
Whiting v. National City (1937) 9 Cal.2d 163, Ness v. City of San Diego (1956) 144 Cal.App.2d 
668, and Barrett v. Claremont (1953) 41 Cal.2d 70. 

However, even Fielder recognized the limits of its rationale: 

Whiting, Barrett, and Ness directly support the appellant’s contention that where 
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a sidewalk slab is raised in elevation by only about three-fourths of an inch, such 
a “defect” is not dangerous as a matter of law … The defect of a slightly 
depressed sidewalk only has been held to be not dangerous, as a matter of law, 
in those cases where no aggravating circumstances or facts were present … 
where the defect goes beyond a mere depression between two adjoining slabs 
and consists of potholes, jagged breaks and cracks or also contains the presence 
of foreign substances such as grease and oil, then it can not be said that the 
defect is trivial and minor as a matter of law. 

Fielder at pp. 725-726. 

BART also relies on Caloroso v. Hathaway (2004) 122 Cal.App.4th 922. In that case, the 
sidewalk defect was one-half of an inch. It was held trivial as a matter of law. Id. at p. 927. But 
like Fielder, the Caloroso opinion recognized that “[t]he decision whether the defect is 
dangerous as a matter of law does not rest solely on the size of the crack in the walkway … A 
court should decide whether a defect may be dangerous only after considering all of the 
circumstances surrounding the accident that might make the defect more dangerous than its 
size alone would suggest.” Id.  

Whiting, Barrett, and Ness likewise are sidewalk cases. The undisputed facts in this case make 
clear that this case is a tree grate case, not a sidewalk case. (E.g., Plaintiff’s Separate 
Statement (“PSS”) No. 3.) 

Instructive is Stathoulis v. City of Montebello (2008) 164 Cal.App.4th 559. Based on Stathoulis, 
in deciding whether the purported defect was trivial as a matter of law, the Court should first 
examine the evidence regarding the type and size of the defect. Id. at p. 567. If that preliminary 
analysis reveals a potentially trivial defect, the Court also should consider evidence of, among 
other things, the existence of debris and obstructions. Here, there is, at a minimum, a fact 
dispute concerning the existence of debris and obstructions. It appears tree grates covered a 
hole with uneven mulch. A hole and uneven mulch are “debris and obstructions.”   

Additionally, as Grilho observes in opposition, the sidewalk cases rest on the rationale that it is 
impossible to maintain a sidewalk in a pristine, perfect condition. But this case does not involve 
a failure to maintain a sidewalk in a pristine and perfect condition. This is a case where BART 
created the purported hazard by removing the tree and perhaps some of the grating. And there 
does not seem to be a dispute that the resulting situation included jagged edges of grating. 
Fielder recognized that “jagged breaks” could create a situation where reasonable minds could 
differ on the dangerousness of the condition. 

The facts here do not compel the Court to depart from the default rule that deciding if a given 
condition was dangerous is ordinarily a function for the finder of fact. The case law makes clear 
that BART remains free to argue to the factfinder that the defect was trivial, and that it is Grilho’s 
burden to demonstrate that the purported defect was not trivial. The Court is not here saying 
otherwise. E.g., Stathoulis, supra at p. 567 (“[t]he trivial defect doctrine is not an affirmative 
defense. It is an aspect … which plaintiff must plead and prove”). 

The Court notes that there is a dispute concerning the accuracy of Grilho’s deposition testimony. 
The Court need not—and therefore does not—address that issue here. The precise tree well 
where Grilho fell is not material to the Court’s ruling. Whichever tree well was the site of Grilho’s 
fall, it remains true that this case is not solely about a one-half inch difference in elevation. 
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There are surrounding circumstances that require a factfinder to decide the dangerousness (or 
not) of the site of the fall. 

BART next appears to argue that because there is no record of prior accidents at the location in 
question, the Court should find that the condition was not dangerous as a matter of law. The 
Court rejects that argument, based on prevailing authority. For example, in Lane v. City of 
Sacramento (2010) 183 Cal.App.4th 1337, the court said: 

It is true, as the city argues … that the absence of other similar accidents is 
relevant to the determination of whether a condition is dangerous. But the city 
cites no authority for the proposition that the absence of other similar accidents is 
dispositive of whether a condition is dangerous, or that it compels a finding of 
nondangerousness absent other evidence. 

Id. at p. 1346; citations and quotation marks omitted, emphasis in original. 

Other cases are much the same. In Salas v. Dept. of Transp. (2011) 198 Cal.App.4th 1058, the 
court said “evidence that no other collisions involving pedestrians had occurred in a 10-year 
period … is not dispositive on the issue of dangerousness.” Id. at p. 1071.  

It might be that accident history will be relevant evidence at trial on this or other questions. But it 
does not mandate summary judgment in BART’s favor. 

On the ground that the purported defect is trivial as a matter of law, the MSJ is denied. 

Plaintiff’s Purported Failure to Exercise Due Care; Defect was Open and Obvious 

BART addresses these points together, and so the Court does, too. 

BART places much import on Grilho’s particularized knowledge and awareness of the setting. 
But that is not the relevant standard. If Grilho failed to exercise due care based on her own 
knowledge and awareness, that is relevant to comparative fault. Huffman v. City of Poway 
(2000) 84 Cal.App.4th 975, 992. It is not relevant to the issue of whether the purportedly 
dangerous condition posed a substantial risk of injury to ordinary foreseeable users. Id. 

The Court concludes that BART has not carried its burden on this issue. On the ground that the 
purported defect did not pose a substantial risk of injury to foreseeable users exercising due 
care, the MSJ is denied. 

The MSJ does not seem to make a separate argument that the condition was open and obvious. 
It seems that the obviousness of the condition is related to Grilho’s particularized knowledge of 
the site. The Court has already rejected plaintiff’s specific knowledge as a basis for granting 
summary judgment.  

The MSJ is denied. 

None of the evidentiary objections raised were material to the disposition of the motion. On that 
basis, the Court declines to rule on them. See Code of Civil Procedure section 437c(q). 
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 9.  TIME:  9:00   CASE#: MSC17-00188 
CASE NAME: LEE VS BAEK 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL 
FILED BY SOON C. BAEK 
* TENTATIVE RULING: * 
 
Appear. 

 

  

10.  TIME:  9:00   CASE#: MSC17-00484 
CASE NAME: WOLFF-BOLTON VS. HCR MANORCARE 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF FIRST AMENDED COMPL 
FILED BY MANORCARE-TICE VALLEY, CA, LLC, HEARTLAND EMPLOYMENT 
* TENTATIVE RULING: * 
 

 Defendants’ Motion to Strike is denied. 

Code of Civil Procedure section 436 permits the court to strike any “irrelevant” or 
“improper” matter asserted in a pleading. 

 
In this case of alleged elder abuse, defendants ask the court to strike allegations in the 

First Amended Complaint which allege that defendants have been sued repeatedly for elder 
abuse caused by understaffing and lack of staff training, have received repeated Statements of 
Deficiencies from the California Department of Public Health (the “Department”) regarding 
similar concerns, and have been repeatedly cited by the Department regarding similar concerns. 

 
To obtain enhanced remedies in an elder abuse action, the plaintiff must prove a pattern 

of reckless conduct by the facility.  (See Sababin v. Superior Court (2006) 144 Cal.App.4th 81, 
89 (“[T]he trier of fact must determine whether there is a significant pattern of withholding 
portions or types of care. A significant pattern is one that involves repeated withholding of care 
and leads to the conclusion that the pattern was the result of choice or deliberate indifference); 
Welf. & Inst. C. § 15657 (requiring at least recklessness); Covenant Care, Inc. v. Superior Court 
(2004) 32 Cal. 4th 771, 781, 789   (“the acts proscribed [by the Elder Abuse Act] do not include 
acts of simple professional negligence, but refer to forms of abuse or neglect performed with 
some state of culpability greater than mere negligence”; “to obtain the Act’s heightened 
remedies, a plaintiff must allege conduct essentially equivalent to conduct that would support 
recovery of punitive damages”); CC § 3294 (b) (to obtain punitive damages against an employer 
the employer must be personally guilty of oppression, fraud, or malice, or have, authorized or 
ratified the employee’s conduct or had advance knowledge of the employee’s unfitness).)   
 

Therefore, matters such as those alleged are not irrelevant.  They may help to show that 
defendants “knowingly disregarded the risk” (Reply Brief at 3:1).  For instance, they may show 
defendants knew before plaintiffs’ decedent ever came to the facility that a certain injury was a 
probable consequence of specified conduct.  The court will not rule at the pleading stage that 
the matters alleged are totally inadmissible and can never lead to admissible evidence.   
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Defendants cite Nevarrez v. San Marino Skilled Nursing & Wellness Centre, LLC (2013) 
221 Cal.App.4th 102, 120-123. Based on the various arguments and considerations there, 
Nevarrez held to be erroneous the admission at trial of written opinions of the Department that 
the facility had violated certain regulations in caring for the very patient at issue.  Nevarrez did 
not hold that allegations of such matters in a complaint must be stricken under CCP § 436.  
Further, it did not discuss the admissibility of matters like the ones alleged here to prove a 
pattern of neglect or issues like notice or ratification, which are pertinent under CC § 3294 (b).  
Nevarrez does not compel that the motion to strike be granted. 
 

Elder abuse is a statutory claim that must be pleaded specifically.  (Covenant Care, Inc. 
v. Superior Court supra, 32 Cal. 4th 790.)  Had plaintiffs not specifically alleged a pattern of 
sufficiently egregious conduct, defendants would no doubt have demurred to the First Amended 
Complaint rather than filing this motion to strike.  (See, e.g., Worsham v. O'Connor Hospital 
(2014) 226 Cal.App.4th 331, 337-38; Carter v. Prime Healthcare Paradise Valley LLC (2011) 
198 Cal.App.4th 396, 405.)  The court will not strike the allegations as “irrelevant” or 
“immaterial.” 

 
The remaining question is whether the allegations should be stricken as “improper 

matter.”  Defendants cite cases supporting orders to strike “scandalous or defamatory material.”  
However, that presupposes that the material alleged here is scandalous or untrue and that the 
court has some means of determining whether it is on a motion to strike filed under CCP section 
435.   

 
The California state court cases defendants cite do not support their claim for relief in 

this case.  Overstock.com, Inc. v. Goldman Sachs Group, Inc. (2014) 231 Cal.App.4th 471, 498 
involved a motion for summary judgment, where the plaintiff submitted “a veritable mountain of 
confidential materials in opposition.”   The court said the trial court could have stricken 
“thousands of pages of the confidential discovery materials plaintiffs submitted but never 
referenced in their opposing papers.”  (Id. at 500.)  Overstock cited Oiye v. Fox (2012) 211 
Cal.App.4th 1036, 1070-1071.  Oiye said that plaintiff’s private medical records in the court’s file 
were properly sealed when they were filed in opposition to a motion for preliminary injunction 
that had already been granted.   People v. Jackson (2006) 128 Cal.App.4th 1009, 1027-1028 
concerned the propriety of an order sealing grand jury and other materials relevant to a criminal 
case.  Warner v. Warner (1955) 135 Cal.App.2d 302 also involved a motion to seal rather than a 
motion to strike. 
 

In contrast, to these cases, which either involved motions to seal rather than motions to 
strike or involved materials implicating the privacy rights of litigants or third parties, the 
allegations here refer to public records of prior lawsuits and to public records maintained by the 
Department.  Further, limited liability companies have no privacy rights under the California 
Constitution.  The constitutional right to privacy is restricted to natural persons.  (See SCC 
Acquisitions, Inc. v. Superior Court (2015) 243 Cal. App. 4th 741, 756-757.)   

 
The ruling denying the motion is without prejudice to the right of defendants to raise 

objections to the challenged allegations or any supporting evidence by motions in limine or at 
trial. 
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11.  TIME:  9:00   CASE#: MSC17-00484 
CASE NAME: WOLFF-BOLTON VS. HCR MANORCARE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC18-00053 
CASE NAME: NISAR VS SINGH 
HEARING ON DEMURRER TO COMPLAINT of NISAR FILED BY SHUBKARMANDE 
EP SINGH, PARMINDER K SEKHON 
* TENTATIVE RULING: * 
 
Before the court is defendants’ Shubkarmandeep Singh and Parminder Sekhon (collectively 
“Defendants”) special demurrer (the “Demurrer”). The Demurrer argues that the first cause of 
action in Plaintiff’s complaint: fraud, and the second cause of action: rescission of contract, are 
impermissibly vague and ambiguous under CCP section 430.10, subdivision (f), and the 
complaint fails to plead the facts with particularity as required in causes of action involving fraud. 
 
Pleading Standard for Fraud Actions 
 
Fraud actions are subject to a stricter pleading standard and allegations of fraud must be 
pleaded with particularity. (Committee on Children's Television, Inc. v. General Foods Corp. 
(1983) 35 Cal. 3d 197, 216.) (disapproved on other grounds.) The legal conclusion of “fraud” will 
not suffice; the facts constituting the fraud, and every element of the cause of action must be 
specifically alleged. (Id.) The policy in favor of liberal construction of pleadings will not save a 
fraud cause of action defective in a material manner. (Id.) 
 
Here, the most specific “facts” in Plaintiff’s complaint are conclusory and fail to show the 
requisite who, what, when, where, and how the alleged fraud occurred. Plaintiff’s complaint 
alleges that Defendants harassed Plaintiff “on purpose” and made his life harder, and that at the 
time Plaintiff entered into the sale of the property in question Plaintiff was ignorant of the “falsity 
of the representations” made by Defendants. However, there is no clear indication of what those 
“representations” were, why they were material, how they were false, why Plaintiff reasonably 
relied on them, and how the false representations proximately caused damage to Plaintiff. 
Accordingly, Plaintiff’s complaint fails to specifically allege facts to support the causes of action 
involving fraud.  
 
Pursuant to CCP section 430.10, subdivision (f), the Demurrer is sustained with leave to amend. 
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13.  TIME:  9:00   CASE#: MSC18-00054 
CASE NAME: DARLING VS WELLS FARGO 
SPECIAL SET HEARING ON: TRO AND OSC RE PRELIMINARY INJUNCTION 
SET BY DWIGHT DARLING 
* TENTATIVE RULING: * 
 
This is a wrongful foreclosure case. On January 22, 2018 Plaintiff Dwight Darling filed a 
Complaint against Defendants Wells Fargo Bank, N.A., Clear Recon Corp., and Does 1 through 
20. The Complaint alleged causes of action for (1) violation of Civ. Code § 2923.55; (2) violation 
of Civ. Code § 2923.7; (3) violation of Civ. Code § 2924.12; (4) negligence; and (5) violation of 
Cal. Bus. & Prof. Code § 17200. 

On January 23, 2018, Plaintiff filed an Ex Parte Application for Temporary Restraining Order. 
The Court heard the Ex Parte Application, granted the TRO, and entered an Order to Show 
Cause to show why a preliminary injunction should not be granted, enjoining the Trustee’s Sale 
of the Subject Property. The OSC was originally set for February 22, 2018. The parties 
stipulated and the Court ordered the OSC hearing continued to March 22, 2018. 

On March 17, 2018 Plaintiff filed a First Amended Complaint. The Court has reviewed the FAC 
against the Complaint and the only apparent change appears to be a ministerial one: all 
references to Civil Code 2923.55 (repealed January 1, 2018) have been changed to Civil Code 
2923.5 (operative January 1, 2018). If the Court has misapprehended the changes from the 
Complaint to the First Amended Complaint, the Plaintiff is invited to contest the ruling and bring 
a redlined copy of the First Amended Complaint to the hearing. 

Request for Judicial Notice 

Wells Fargo requests judicial notice of a Contra Costa County Recorder document. This 
Request is unopposed. The RJN is granted. Evid. Code §§ 452, 453. 

Standard 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. “An injunction properly 
issues only where the right to be protected is clear, injury is impending and so immediately likely 
as only to be avoided by issuance of the injunction.” Korean Philadelphia Presbyterian Church v. 
California Presbytery (2000) 77 Cal.App.4th 1069, 1084. 

The burden is on Plaintiff to show all elements necessary to support issuance of a preliminary 
injunction. O’Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

Analysis 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing a 
reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction will not issue if it 
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appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 
Cal.App.4th 272, 280. 

Here, in the FAC, Plaintiff alleges five causes of action – (1) violation of Civ. Code § 2923.5; (2) 
violation of Civ. Code § 2923.7; (3) violation of Civ. Code § 2924.12; (4) negligence; and (5) 
violation of Cal. Bus. & Prof. Code § 17200. 

Violation of Civ. Code § 2923.5 

Civil Code § 2923.5 precludes a mortgage servicer, mortgagee, trustee, beneficiary, or 
authorized agent from recording a Notice of Default without meeting several contact 
requirements and waiting a proscribed period of time.  

With respect to § 2923.5, HBOR only provides relief for a “material” violation of the statute. Civ. 
Code § 2924.12. Plaintiff’s allegations do not present a material violation of this statute. Plaintiff 
alleges that “[n]one of the Defendants has contacted Plaintiff, or attempted to contact Plaintiff” 
notwithstanding recording a Notice of Default. FAC at ¶¶ 37, 38. Plaintiff has failed to allege that 
he was damaged by any alleged technical violations of § 2923.5. His boilerplate recitation that 
he “has suffered and will continue to suffer substantial irreparable harm, including but not limited 
to the loss of the Subject Property, the opportunity to pursue foreclosure prevention alternatives 
he would have qualified for had Defendants contacted him to discuss alternatives to foreclosure 
prior to recording the Notice of Default, the cost and expense of the instant pending litigation, 
continuing emotional distress, and other actual and consequential damages that will be proven 
on date of trial” (FAC at ¶ 39) is insufficient. 

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

Violation of Civ. Code § 2923.7 

Plaintiff alleges that Wells Fargo violated Civil Code section 2923.7 because no single point of 
contact was provided to him after he commenced communicating with Wells Fargo regarding a 
loan modification. FAC at ¶ 41. 

Civil Code § 2923.7 requires a SPOC to be appointed when a borrower “requests a foreclosure 
prevention alternative,” such as a loan modification. Civ. Code § 2923.7(a). Plaintiff’s allegations 
that he was never contacted before recording the Notice of Default or Notice of Trustee’s Sale is 
belied by Wells Fargo’s evidence that it assigned two single points of contact to Plaintiff’s file. 
McNeil Decl. ¶ 9, Ex. 2; ¶ 13, Ex. 6. Although Plaintiff makes derisive reference to this evidence 
in his reply, he does not actually object to Defendant’s evidence that he was assigned a single 
point of contact. 

Plaintiff has not demonstrated that he is likely to prevail on this claim.  

Violation of Civ. Code § 2924.12 

Plaintiff’s claim for injunctive relief under § 2924.12 is premised on his allegations under 
§ 2923.5 and § 2923.7. However, as discussed further, above, Plaintiff has not demonstrated 
that he is likely to prevail on those claims. As a consequence, Plaintiff has not demonstrated 
that he is likely to prevail on his claim for relief under § 2924.12. 

Negligence 

To state a cause of action for negligence, a plaintiff must allege: (1) the defendant owed the 
plaintiff a duty of care; (2) the defendant breached that duty, and (3) the breach proximately 
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caused the plaintiff’s damages or injuries. Lueras v. BAC Home Loans Servicing, LP (2013) 221 
Cal. App. 4th 49, 62. “The existence of a duty of care owed by a defendant to a plaintiff is a 
prerequisite to establish a claim for negligence.” Nymark v. Heart Fed. Savings & Loan Ass’n 
(1991) 231 Cal. App. 3d 1089, 1096.  

A lender may owe a borrower duties of care under Civil Code § 1714. See Daniels v. Select 
Portfolio Servicing, Inc. (6th Dist. 2016) 246 Cal. App. 4th 1150, 1158, 1180-1182; Alvarez v. 
BAC Home Loans Servicing, L.P. (1st Dist. 2014) 228 Cal. App. 4th 941, 944-949; Jolley v. 
Chase Home Finance, LLC (1st Dist. 2013) 213 Cal. App. 4th 872. 

Plaintiff’s negligence allegations center on Defendant’s alleged failure to notify Plaintiff of his 
default. See FAC at ¶ 50. However, the FAC fails to allege how Defendant’s alleged negligent 
conduct caused Plaintiff’s default. In the absence of such a nexus, Plaintiff has not 
demonstrated that he is likely to prevail on this claim. 

Violation of Cal. Bus. & Prof. Code § 17200 

California’s unfair competition law (“UCL”), Cal. Bus. & Prof. Code § 17200 et seq., prohibits 
unfair competition, which is defined as any unlawful, unfair or fraudulent business act or 
practice. § 17200. A claim may be brought under the UCL by a person who has suffered injury 
in fact and has lost money or property as a result of unfair competition. Cal. Bus. & Prof. Code § 
17204. Therefore, to establish standing under the UCL, a plaintiff must (1) establish a loss or 
deprivation of money sufficient to qualify as injury in fact, i.e., economic injury, and (2) show that 
the economic injury was the result of, i.e., caused by, the unfair business practice that is the 
gravamen of the claim. See Kwikset Corp. v. Superior Court (2011) 51 Cal.4th 310, 337 
(“Kwikset”). Restitution is the only form of damages available under the UCL. See Korea Supply 
Co. v. Lockheed Martin Corp. (2002) 29 Cal.4th 1134, 1147. 

Here, the alleged unfair conduct complained of appears to be the alleged HBOR violations, as 
well as negligently failing to notify Plaintiff of his default (FAC at ¶ 50). However, Plaintiff’s FAC 
is bereft of allegations which would demonstrate economic injury and causation. In the absence 
of allegations that he incurred a “personal, individualized loss of money or property in any 
nontrivial amount” (Kwikset, 51 Cal.4th at 325), that was caused by Defendants’ allegedly unfair 
and fraudulent conduct, Plaintiff has not demonstrated that he is likely to prevail on this claim.  

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749. 

Here, Plaintiff argues he will suffer the greater harm if the injunction does not issue, in that “he 
will lose the ownership of his home.” Reply at 9:17-18. Plaintiff’s declaration is silent with 
respect to greater harm. Although loss of a home is significant, the Court may not issue the 
injunction.  

“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” SB Liberty, LLC v. Isla Verde 
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Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed further, above, Plaintiff has not 
demonstrated a reasonable likelihood of prevailing on the merits. 

Plaintiff’s motion for a preliminary injunction is denied. 

  

14.  TIME:  9:00   CASE#: MSC18-00173 
CASE NAME: DUCKSWORTH VS HALEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear.  The court will inquire regarding the extent of assets in excess of the insurance policy 
limits that may be available to compensate the plaintiffs. 

 

  

15.  TIME:  9:00   CASE#: MSC18-00173 
CASE NAME: DUCKSWORTH VS HALEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
See line 14. 
 

  

16.  TIME:  9:00   CASE#: MSC18-00173 
CASE NAME: DUCKSWORTH VS HALEY 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 
 

  

17.  TIME:  9:00   CASE#: MSL17-00485 
CASE NAME: PORTFOLIO RECOVERY VS KARZAI 
HEARING ON MOTION TO/FOR ENTRY OF JUDGMENT UNDER STIPULATED 
SETTLEMENT FILED BY PORTFOLIO RECOVERY ASSOCIATES, LLC 
* TENTATIVE RULING: * 
 
Appear. 
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18.  TIME:  9:00   CASE#: MSL17-05144 
CASE NAME: YES ONLINE VS MLOGICA 
HEARING ON MOTION TO/FOR CHANGE OF VENUE FILED BY MLOGICA, 
AMITABH OKHANDIAR 
* TENTATIVE RULING: * 
 
Granted.  Pursuant to CCP § 395, in a contract action venue is proper in the county “in which 
the contract in fact was entered into.”  “The place of the making of a contract is where the last 
act necessary to the validity and binding effect thereof is performed.” Mitchell v. Superior Court, 
(1986) 186 Cal. App. 3d 1040, 1045. The subject contract had no validity and binding effect until 
it was signed by Defendant in Orange County. That is the correct venue. Sanctions are denied. 

 

  

19.  TIME:  9:00   CASE#: MSN17-1142 
CASE NAME: SAVE LAFAYETTE VS CITY OF LAFA 
HEARING ON MOTION TO/FOR RECONSIDERATION OR NEW TRIAL FILED BY 
SAVE LAFAYETTE TREES, MICHAEL DAWSON, DAVID KOSTERS 
* TENTATIVE RULING: * 
 
This matter has been continued by the Court to Thursday April 26 at 8:30 a.m. 
 

  

20.  TIME:  9:00   CASE#: MSN18-0338 
CASE NAME: RE RYAN YOO 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Appear. 

 

 

 


